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October Term, 1904. 


No. X474. 

♦ . 


JAMES 0. LEONARD AND SAMUEL G. STEWART, 

APPELLANTS, 

vs. 

THE ABNER-DRURY BREWING COMPANY, A BODY 
CORPORATE; THE NATIONAL CAPITAL BREW- 
ING COMPANY, A BODY CORPORATE; THE 
ARLINGTON BREWING COMPANY, A BODY 
CORPORATE, ET AL. 


Brief of Appellees^ The Washington Breinr- 
ery Company, a Body Corporate, 
and Harry Williams* 


Statement of the Oase. 

The appellants, James C. Leonard and Samuel G, Stewart, 
filed their bill in the court below wherein they prayed for 
two general kinds of relief against all the appellees. Briefly 
stated, they are; That the brewers’agreement be declared 
unlawful; that the members of the Brewers’ Association be 
restrained from enforcing it; thatThe Chr. Heurich Brewing 
Company be enjoined from entering into the unlawful confed¬ 
eration, either voluntarily or involuntarily; that all the de¬ 
fendants be enjoined from inducing or coercing the Heurich 
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company into joining the Brewers’ Association, and that 
they be enjoined from inducing theemployees of theHeurich 
company from quitting its service. * 

The bill in substance sets out that complainants are citi¬ 
zens of the United States and residents of the District of 
Columbia; that the defendant companies are citizens, three 
of the State of Virginia, one of the State of West Virginia, 
and one of the State of New York. That said defendants 
are engaged in the manufacture and sale of malt liquors, 
and in interstate commerce with respect to that commodity. 
That the retail liquor dealers and the community are 
practically dependent upon the said companies for their 
supply of malted liquors (pars. 1-5 of bill, Rec. pp. 2-3-4). 

That in order to prevent competition in the sale and 
price of malt liquors and to control the distribution of the 
^ame, the defendants, the Abner-Drury, the National 
Capital, the Arlington, and the Washington Brewing com¬ 
panies, conspired and confederated together as a voluntary ‘ 
association, known as the Brewers’ Association. That by the 
agreement of confederation no brewery would sell at a price 
fixed by itself or below an arbitrary minimum price, and 
only to such customers as the association should allot to its 
members (par. 5 of bill, Rec. p. 4). 

The bill then avers that through the instrumentality of 
the defendant, the Heurich company, the price of beer was 
reduced to |3.60 a barrel, and that the other defendant 
companies were compelled to meet the competition and 
that, in order to raise the price, they and the defendants, 
Crown and Healy, conspired to compel the Heurich com¬ 
pany to join the Brewers’ Association and abide by its rules 
and exactions. That to effectuate the conspiracy, they 
sought to induce the firemen of the Heurich company to 
abrogate their contract of employment, and to quit work on 
July 21,1904, unless the Heurich company would become 
a member of the Brewers’ Association, submit to raise and 
fix the price of beer and sell only to such persons as might 
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be allotted it by the association; and farther, if the Henrich 
company refused to join thd association, its product would 
be boycotted. 

The bill then avers that the appellants have for some 
years purchased and sold, and have a large sale for the 
beer of the Heurich company, and that if that company 
yields to the demands of the defendants and increases the 
price, they and other retailers will suffer great loss and irre¬ 
parable injury, and that if the demands of the other defend¬ 
ants are complied with the complainants and other retail 
dealers will be prevented from purchasing and selling the 
product of the Heurich company, to their irreparable loss 
and injury; that the purpose of the conspirators is to em¬ 
barrass the defendant, the Heurich company, and to compel 
it to abandon the price now charged to all consumers, and to 
increase the same to $6 a barrel, and limit the sale to certain 
specified purchasers, instead of extending the same to com¬ 
plainants and all other retail liquor dealers, and to stifle com¬ 
petition of the brewery business and restrain the conduct of 
trade, in violation of the rights of the general public and in 
violation of the law of the land, and the design and purpose 
of the defendants is contrary to public policy and good 
morals. 

The bill then avers that the defendant, the Heurich com¬ 
pany, is considering the threats and demands of the'de- 
• fendants and may yield and enter said association, and 
raise the price of beer to |6 per barrel, and do the other 
unlawful things that the Brewers’ Association is charged 
with doing (par. 15 of bill, Rec. pp. 8-9). 

The bill further charges that the brewers’ agreement is 
unlawful and in restraint of trade, designed to prevent com¬ 
petition in business and to restrict the persons to whom, the 
product of the business may be sold (par. Ifi of bill, Rec. 
p. 9). 

The appellees, the Washington Brewery Company and 
Harry Williams, interposed demurrers to the bill. They 
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were sustained and the bill dismissed. The complainants 
then appealed to this court. 


ARGUMENT. 

On page 5 of the appellant’s brief it is submitted: 

“ That the confederation and conspiracy set out 
in the bill was itself unlawful; that the complain¬ 
ants were entitled to redress and that relief by way 
of injunction in equity was a proper remedy.” 

It was not coiitended in the court below and will not in 
this court be urged that the confederation set out in the bill 
of complaint was not unlawful, but it does not follow that 
the complainants are the proper parties to ask the relief 
prayed for by the bill. On the contrary, it is earnestly sub¬ 
mitted that they have made no such showing as entitles them 
to the extraordinary relief prayed. The averments of the bill 
very clearly set forth an unlawful conspiracy and confedera¬ 
tion that would be enjoined in a court of equity at the in¬ 
stance of the United States, and we may go further and 
say that it may be that sufiScient is shown to justify an in¬ 
junction upon the application of The Christian Heurich 
Brewing Company if that company had filed a bill, but 
not so with the appellants. 

The bill charges that, in order to prevent competition in 
the manufacture and sale of malt liquors, to control distri¬ 
bution to retail dealers, and to prevent competition in price, 
four of the defendant companies conspired and confederated 
together, forming an unincorporated association (Rec. p. 4); 
that by the terras of the confederation and agreement it is 
stipulated that no one of the brewers should sell its product 
at a price to be fixed by itself, nor below ah arbitrary fixed 
price; that the trade be allotted, and that no one of the said 






breweries is permitted to sell to the persons allotted to an¬ 
other. 

Having charged the unlawful conspiracy and confedera¬ 
tion, the bill then proceeds to show existing conditions as to 
pricfl, and how it is proposed to increase the 'same. The 
main object as stated is to coerce The Christian Heurich 
Brewing Company into joining the Brewers' Association an(J 
becoming a party to the existing unlawful agreement. Then 
follows in successive paragraphs averments of facts as to how 
the conspirators proposed to coerce The Christian Heurich 
Brewing Company into joining the association and to cona- 
pel it to conform to the unlawful agreement. 

First. "^©re to induce, through the aid of the de¬ 
fendants Crown and Healy, the firemen employed by that 
company to abrogate their contract of employment with 
The Christian Heurich Brewing Company unless it would 
agree to join the association and submit to advance the 
price of light beer to $6 a barrel, and to sell only such per¬ 
sons as were allotted to it. . 

Second. That tlie contract between The Christian Heurich 
Brewing Company and its firemen would be terminated 
July 1, and that the firemen would not be permitted to 
work unless that company joined the Brewers’ Association. 

Third. If The Christian Heurich Brewing Company re¬ 
fused to join the. association and submit to its exactions 
that other workmen would be required to quit work, and 
the product of that company would be boycotted. 

An injunction might be granted to The Christian Heurich 
Brewing Company upon the showing made upon two 
grounds: 

(a) That the conspirators were endeavoring to induce the 
firemen to break their contract qf employment and thus 
bring the case within that class of decisions where damages 
may be recovered from one who maliciously induces another 
to abrogate a contract (Angle vs. Chicago,.etc.. Railway, 151 
U. S. 13); or— 
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(b) That by analogy to the law of nuisances The Christian 
Heurich Brewing Company was about to suffer special in¬ 
jury to its property rights (In re Debs^ petitioner, 158 
U. S. 592). 

It would seem plain, therefore, that from the point of 
view of The Christian Heurich Brewing Company, a court 
of equity would not have refused an injunction to it, or 
upon indictment the conspirators could have been prose¬ 
cuted, but the appellants do not occupy the same relation to the 
unlawful conspiracy and confederation and are therefore not en¬ 
titled to relief. 


Appellants’ Contentions. 

Complainants in effect say (Rec. p. 7), that if the defend¬ 
ant, The Christian Heurich Brewing Company, shall yield 
to the demands of the other defendants and increase the 
price of beer to $6 per barrel, the said increase will involve 
great loss and irreparable injury to them; that if the de¬ 
mands of Healy and the said four defendant companies are 
complied with, they and other retailers will be prevented 
from purchasing and selling the product of The Christian 
Heurich Brewing Company, to their irreparable loss and in¬ 
jury and the deprivation of their customers, and they are 
informed, and believe, that The Christian Heurich Brewing 
Company is considering the said threats and demands, and 
may, by reason of the threatened injury to its business, yield 
to the demands of said defendants. The case of the appel¬ 
lants, so far as any injury to them is concerned, is predi¬ 
cated upon '‘if" and “may.” “If” it shall yield, and they 
are informed it “may." 

Passing for the moment the right of the appellants to 
bring this suit, because they have shown no special injury, 
it would hardly seem possible that a court of equity 
would grant an injunction upon the theory that a firm or 
corporation may do a particular act, when there is nothing 
shown to indicate that they will. One might just as well 





7 


say that a class of persons may enter into a conspiracy to in¬ 
jure another, and upon such a showing obtain an injunction. 
In the case of United States vs. Debs, 64 Fed. Rep,, page 756, 
it was charged that the railway company had signified its 
intention of doing the wrongful act, to wit, refuse to haul 
the cars of the Pullman company. 

If The Christian Heurich Brewing Company, the person 
most interested in the threatened action of the conspirators, 
did not regard the matter seriously enough to ask for relief, 
it would be but natural to suppose that the “if” and “may” 
of the complainants was entirely without foundation. 

It may be that this is a case in which the court will not 
assume that The Christain Heurich Brewing Company would 
commit the offense charged to the other defendants nor 
assume that it is necessary to enjoin that company from the 
commission of a crime. 

“ Because the remedy by indictment is so effica¬ 
cious, courts of equity entertain jurisdiction in such 
cases with great reluctance, whether their interven¬ 
tion is worked at the instance of the Attorney- 
General, or of a private individual who suffers some 
injury therefrom, distinct from that of the public, 
and they will only do so when there appears to be a 
necessity for their interference.” 

In re Debs, 168 U. S. 592, supra. 


To Entitle Complainants to Relief They Must Show 

Special Injury. 

Injunctions to prevent strikes, boycotts, interference with 
property rights are granted by analogy to the general juris¬ 
diction of courts of equity in cases of nuisance. Courts re¬ 
gard the continued interference with property rights as be¬ 
ing in the nature of nuisances, and to prevent multiplicity 
of suits, enjoin the same. In the case at bar, if the com¬ 
plainants are entitled to relief they must proceed upon the 
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theory, that the defendants are maintaining a nuisance. Mr. 
Daniells says: 

“In cases of public nuisance, properly so called, 
an indictment lies to abate them, and to prosecute 
the offender; but an information will also lie in 
equity to stop the mischief, and to restrain tlie con¬ 
tinuance of it. It is necessary, however, that the 
nuisance should be actual and existing, and not 
merely prospective.” 

Daniell’s Oh. Pr., vol. 2, page 1676, 4th Am. ed. 

“Although the rule is firmly established that a suit 
to enjoin public mischiefs of whatever character must, 
in general, be instituted by or on behalf of the sov¬ 
ereign of the State, it is equally well settled that a 
private individual is a proper party plaintiff where 
the injuries which he will sustain are special and 
particular, differing in kind and not merely in degree 
from those which the public at large will suffer.” 

Vol. 10, Enc. of PI. & Pr. 900 (see note 2). 

In City of Georgetown vs. Canal Co., 12 Peters, 99, the 
court lays down this general proposition : 

“ That in case of a public nuisance, where bill is 
filed by a private person . . . the plaintiff can 

not maintain a stand in a court of equity unless he 
avers and proves some special injury.” 

Mr. Justice Brewer, in Re Debs, petitioner, said: 

“ The difference between a public nuisance and a 
private nuisance is that the one affects the people at 
large and the other simply the individual . . . 

often that which is in fact a public nuisance is re¬ 
strained at the suit of a private individual, whose 
right to relief arises because of a special injury re¬ 
sulting therefrom.” 

158 U. S. 592-593. 

What special injury do the complainants show, differing in 
kind and not in. degree only, from that suffered by the public? 
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From thfi averments pf the bill what standing have complainants 
to obtain damages in a court of law for injury to thdr property 
rights? If the conspirators had prevailed upon The Christiap 
Heurich Brewing Company to join their association and 
raise the price, the injury suffered by the complainants 
would not be different from that suffered by the public. It 
might he greater in extent, but that would be in degree only 
and not in iind. The consumer would be required to pay 
the additional price. The citizen who purchased a single 
barrel or glass of beer would be likewise injuriously affected, 
but who would contend that he would have a standing in 
this or any other court to ask for an injunction ? His rem¬ 
edy, and that of the remaining public, would be through 
the action of the United States by its proper officer. The 
evil in this case is the unlawful combination in restraint of 
trade, and the prevention of competition. That it is which 
affects public rights and violates the law of the land. 

A combination among the bakers of the city to raise the 
price of bread is public in its nature, because it affects the 
community as a whole. Such a nuisance would not be en¬ 
joined upon the application of a grocer, although the grocer 
would suffer to greater extent than the community. 

In Smith vs. Lockwood, 13 Barbour’s Supreme Court 
Keports, page 218, the court, speaking through Strong, Jus¬ 
tice, said: 

“In the case under consideration the plaintiffs do 
not complain of any special damage peculiar to 
themselves as individuals. The alleged injury con¬ 
sists in ‘ lowering the wages and seriously affecting 
the interests of the plaintiffs and others pursuing the 
trade of sawmakers in the State.’ True, the damage 
is more serious to the class to which the plaintiffs 
belong than to the rest of the community; but so 
long as it affects the whole class it is general, and not 
special to the plaintiffs. Individuals can not sustain 
an action under such circumstances.” 

The court thenreites,;among others, the case of Lansing 
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vs. Smith and others (8 Coweu, 146), in which an action was 
brought against the commission under the statute for erect¬ 
ing the Albany basin for illegally constructing a bridge 
over a part of the Hudson River at Albany, by means of 
which the plaintiff was deprived of the profitable use of the 
dock, which was situated above the bridge. I( appeared that 
the damage of which the plaintiff complained was common to 
himself and all other proprietors of docks simUarly situated. 
Judge Sutherland, in giving the opinion of the court, said: 

“It must be conceded that there is nothing in the 
plaintiff's case to distinguish it from that of every other 
owner of a wharf in the basin. . . . The injury, 

then'efore, for which plaintiff seeks remuneration is not 
peculiar to himself." 

And on page 220 the court said: 

“I have not found an instance where an injunction ■ 
was issued on the application of an individual to 

‘ prevent the perpetration of an act prohibited by 
public statute, merely because it might diminish the 
profits of a trade or business pursued by the appli¬ 
cants in common with a considerable class of his 
fellow citizens.” 

In the case of Sparhawk vs. The Union Passenger Rail¬ 
way Company, 54 Penna. State, 401, the court, at page 426 
of the opinion, says: 

" To make out a case a special injury to property 
from a nuisance something materially affecting its 
capacity for ordinary use and enjoyment must be 
shown before the act complained of will be enjoined, 
something demonstrable in some way, not a specula¬ 
tive, fanciful injury to those occupying it.” 

And, again, on page 428: 

“Chancery will not enjoin the performance of 
acts for which damages may not be recovered at 
law. The plaintiff, before he can ask for an in- 
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junction, must prove that he has sustained such a 
substantial injury as would have entitled him to 
recover at law in an action for damages.” 


If the injury that complainants aver they will suffer from 
an advance in the price of beer does not affect them differ¬ 
ently from the injury that the public would suffer, and from 
that other retail dealers would suffer, then they are not en¬ 
titled to relief upon that ground, but they say that if the 
threats of Healey and the other conspirators are carried out, 
they will not be able to secure beer from The Christian 
Heurich Brewing Company with which to supply their 
trade, and, as a result, they will suffer irreparable loss and 
injury. If, as a result of the conspiracy, it was charged in 
terms in the bill that The Christian Heurich Brewing Com¬ 
pany was unable to conduct its plant and therefore unable 
to supply beer to its customers, the nuisance would be 
public. The complainants would be but an integral part of 
the community and country which would be affected. It 
is respectfully urged that the complainants are not entitled 
to relief, because— 

1. They do not show any special injury to property 
rights, differing from that suffered by other saloon-keepers 
and the public. 

2. Because the complainants have, no contract with The 
Christian Heurich Brewing Company for purchase of beer, 
and consequently the defendants could do nothing towards 
inducing that company to violate an agreement which does 
not exist. 

There are no allegations in the bill that the conspirators 
have induced The Christian Heurich Brewing Company to 
violate or break any contract with the complainants, and 
indeed there are no averments that there were any con¬ 
tractual relations existing between them, so that if the com¬ 
plainants are entitled to the relief prayed it can not be for 
that reason. 
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Common Law Buie. 

At the common law there was no cause of action by the 
master for enticing away his apprentice. Later parliament 
passed an act granting a remedy. For many years the law 
was only applied to cases of enticing away of apprentices. 
Afterwards the doctrine was extended by the courts to all 
cases where there were contracts, so that since the case of 
Lumley vs. Gye, 2 El. & Bl. 216, if one induce another to 
break a contract an action for damages will lie. 

In the case of Angle vs. Chicago, etc., Railway, 151 U. S. 
13, the court said : 

“It has'been repeatedly held that if one mali¬ 
ciously interferes in a contract between two parties, 
and induces one of them to break that contract to the 
injury of the other, the party injured may maintain 
an action against the wrongdoer.” 

The bill in this case charged that the Omaha company 
had conspired with and bribed certain oflBcials of the Port¬ 
age company to prevent “A” from completing his contract. 

In the case of Walker vs. Cronin, 107 Mass. 555, a manu¬ 
facturer was held entitled to maintain an action against a 
third party who, with the unlawful purpose of preventing 
him from carrying on his business, wilfully induced many 
of his employees to jeave his employment, whereby the 
manufacturer lost their services and the profits and ad¬ 
vantages which he would have derived therefrom. 

The books contain numerous cases of the Lumley and 
Gye, and Walker and Cronin kind. They are all founded 
upon contracts. If the complainants had averred that The 
Christian Heurich Brewing Company was under contract 
to deliver them beer, and that by reason of the action of the 
defendant conspirators that company had been induced to 
break the contract, it is not contended that an action for 
damages would not lie by the complainants against the con¬ 
spirators; but there being no contract, there is .no remedy. 
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The facts in this case are that the conspirators were, ac¬ 
cording to the statements of the bill, attempting to induce 
the employees of The Christian Heurich Brewing Company 
to violate their contract with that company, not that they 
were seeking to have The Christian Heurich Brewing Company 
violate any contract with complainants. 

In the case of Dale vs. Grant, 34 N. J. 142 (and cases 
cited), it was held: 

That a party who by a contract is entitled to all the 
articles to be manufactured by a company, he furnishing 
the raw materials, can not maintain an action against a 
wrongdoer who, by trespass, stops the machinery of the 
company and obstructs its operations in performing the 
contract; and, again, in Anthony vs. Slade, 11 Met 290, it 
was held that one who is supporting a pauper for hire can 
maintain no action against a third person for assaulting 
and beating tlie pauper, thereby increasing the expense. 

Doremus vs. Hennesy, 43 L. R. A. 802. 

Cooley on Torts, note 1, par. 70, 2d ed. 

The case at bar does not fall within the class of cases first 
cited. The conspirators have not maliciously attempted to 
induce The Christian Heurich Brewing Company to break a 
contract with the appellants (Allen vs. Flood, 67 L. J. 
Q. B., N. S. 119, A. C. 1). The appellants are too remote 
from the source and cause of the Wrong. It is settled law 
that if one entice away the master’s apprentice, an action 
for damages will lie by the master. But suppose the master 
had contracted to sell the fruits of the apprentice’s labor to 
another, it would not follow that such person would have' a 
cause of action against the wrongdoer. There would be no 
privity between the persons who had contracted for the 
fruits of the apprentice’s labor and the wrongdoer. In the 
case at bar, if the four conspiring defendant companies and 
the defendant Healy enticed or induced the employees of 
The Christian Heurich Brewing Company to quit its Service 
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and break an existing contract, the company would be en¬ 
titled to an action for damages, but certainly not a person 
who expected to purchase goods from the company ; if so, 
why not extend the remedy to persons who expected and 
had contracted to take the goods from the person who ex¬ 
pected to purchase from the company, and so on, ad in¬ 
finitum. 


Anti-Trust Act of 1890. 

From the averments of the bill, particularly those con¬ 
tained in paragraph 16, it would appear that it had been 
framed under the anti-trust law (Supplement to Revised 
Statutes, 1874-1891, page 763). 

A private bill for an injunction will not lie to enforce its 
provisions. 

Blindell Hagan, 54 Fed. Rep. 40. 

Pidcock vs. Harrington, 64 Fed. Rep. 821, and other 
cases cited at page 623 of Gold and Tucker’s 
notes on the Revised Statutes, Vol. II. 

On page 14 of appellants’ brief the following quotation 
appears from the opinion of Mr. Justice Harlan, in the 
Northern Securities Co. vs. United States, 193 U. S. 339: 

“ Indeed, when Congress declared contracts, com¬ 
binations, and conspiracies in restraint of trade or 
commerce to be illegal, it did. nothing more than 
apply to interstate commerce a rule that had been 
long applied by the several States when dealing with 
combinations that were in restraint of their domestic 
commerce.” 

The anti-trust act is not confined to combinations of rail¬ 
road companies in restraint of trade, but extends to all 
classes of business, the direct result of which is in restraint 
of trade or commerce among the several States. 

In Addyston Pipe and Steel Co. vs. United States, 175 
U. S. 211, it was held that the anti-trust act made illegal an 





agreement between certain companies or corporations en¬ 
gaged in different States in the manufacture, sale, and 
transportation of iron pipe, whereby competition among 
them was avoided, and in Montague vs. Lowry,-193 U. S. 
38, it was held that a combination created by an agreement 
between certain private manufacturers and dealers in tiles, 
grates, and mantels, in different States, whereby they 
controlled or sought to control the price of such articles in 
those States, was condemned by the act. 

The bill filed by the appellants avers that the several de¬ 
fendants are engaged in interstate commerce (Rec. p. 4), 
three being residents of the State of Virginia, one of West Vir¬ 
ginia, and one of New York, and by paragraph 16 they 
charge that the agreement is unlawful and in restraint of 
trade, etc. 

The bill of complaint was, in the opinion of counsel for ap¬ 
pellees, framed under the act of Congress of July 2,1890, but 
when confronted with the decisions of the courts that an in¬ 
junction did not lie for a violation of the act by a private 
individual, complainants were obliged to take cover under 
the common law—^but does the common law extend to in¬ 
terstate conspiracies and combinations in restraint of trade? 
Mr. Justice Harlan said “it did nothing more than apply to 
interstate commerce a rule that had been long applied by 
the several States.” 

By what stretch of judicial power could the lower court 
have enjoined an unlawful combination and conspiracy out¬ 
side the boundaries of its jurisdiction? 

The unlawful combination and conspiracy charged re¬ 
strains trade or commerce among the several States—how? 
By destoying competition; by depriving the citizens of the 
States of Virginia, Maryland, and the District of Columbia, 
and other places from purchasing the product of the several 
companies under natural and usual trade conditions. What 
standing would a citizen of the State of Virginia, or the 
State itself, have to ask a court of equity of that Common- 
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.wealth to enjoin and restrain the unlawful combination? 
None, it is submitted. 

The very object of the anti-trust act was to extend the 
anti-conspiracy and combination law to interstate relations; 
to place within the reach of the United States conspiracies 
and combinations that could not be reached by the States, 

Appellants’ Contentions. 

Appellants insist upon the unlawful nature of the con¬ 
federation charged. They maintain the conspiracy or com¬ 
bination is unlawful at common law, and also under the 
anti-trust act. We maintain that if proceeded against, 
it must be by the district attorney, or by some one show¬ 
ing a special injury. The appellants have cited in their 
brief a long list of authorities, but when they are analyzed 
it will be found that the courts have proceeded according 
to the well-established principles of law. In most of the 
cases the conspirators bear the same relation to the in¬ 
jured parties as does The Christian Heurich Brming Com¬ 
pany to the case at bar. In others the courts have interfered 
to prevent one class of persons from inducing another to 
abrogate their contracts. 

There is one further matter that we submit for the con¬ 
sideration of this court, and that is: 

Will the court enjoin The Christian Heurich Brewing 
Company from the commission of an offense without the 
doing of which no possible injury can befall any other 
persons? 

A court of equity has no criminal jurisdiction and can 
not interfere to prevent the commission of criminal or illegal 
acts unless there is some interference, actual or threatened, 
with property or rights of a pecuniary nature; but when 
there is such interference, and there is no adequate remedy 
at law, the fact that the act may be criminal will not divest 
the jurisdiction of equity to prevent it. 

Vol. 16, Ene. of Law, 2d ed., page 363, and note 1* 
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The nuisance in this case being public, the United States 
would be entitled to proceed by information, or by indict¬ 
ment, and the mere fact that the offense is criminal would 
not deprive the chancellor of his jurisdiction to enjoin its 
continuance. Also, it may be said that the Heurich Com¬ 
pany being specially injured in a manner different from 
that of the public, i. e., the possible suspension of its busi¬ 
ness and destruction of its property, would be entitled to 
have the nuisance abated, or the arm of the criminal law 
might be invoked; but the fact that the conspirators could 
be proceeded against criminally would not deprive the equity 
court of its right to interfere by injunction, but in the case 
at bar the sole injury the complainants fear they will suffer 
hinges upon the commission of a crime, i. e., the joining of 
the Brewers’ Association by The Chr. Heurich Brewing Com¬ 
pany. 

What civil action have the complainants against the 
Heurich company or the other defendant companies ? What 
criminal action could be brought against the Heurich com¬ 
pany ? It would seem that there can be neither civil or 
criminal remedy against the Heurich company; why, there¬ 
fore, should a court of equity enjoin that company from 
the commission of a supposed offense ? And if the com¬ 
plainants have no civil or the United States no criminal 
action against the defendant, the Heurich company, by 
what process of reasoning is that company made a defendant? 
And if not a defendant, by what logical sequence could the 
complainants be injured by the unlawful combination of 
the other defendant companies? 

The injury to reach the complainants must pass through 
and depend upon the criminal action of the Heurich com¬ 
pany. It is a rule, well established in criminal law, that 
innocence is presumed until guilt is established beyond a 
reasonable doubt. What averment is there in the bill to 
overcome the presumption that the Heurich cojnpany will 
continue innocent of not only becoming a member of the 
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unlawful agreement, but of any intention of doing so? 
There is no privity of contract betwe^P complainpnj^ aod 
the Heprich company and no privity of tort between the 
complainants and the defendant conspirators. 

How would the action of the court in enjoining thpHeurich 
company from joining an unlawful and criminal conspiracy ■ 
and confederation differ from the action of the court in en^ 
joining a man from the commission of any other crime ? 

In Re Debs, supra, the court said, on page 693: 

“A chancellor has no criminal jurisdiction. Somer 
thing more than the threatened commission of an of¬ 
fense against the laws of the land is necessary to call 
^ into exercise the injunctive powers of the court. There 
must be some interference, actual or threatened, with 
property or rights of a pecuniary nature, but when 
such interferences appear the j urisdiction of a court of 
equity arises, and is not destroyed by the fact that 
they are accompanied by or are themselves viola¬ 
tions of criminal law.” 

It is respectfully submitted that the decree of the court in 
sustaining thedumurrer, and dismissing the bill, should be 
affirmed. 

HENRY P. WOODARD, 
ARTHUR A. BIRNEY, 

Attorneys for Appellees, 

The Washington Brewery Go., and Harry WilUarm. 








